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THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.  

 

MISC (J). CASE NO. 67/2018 

              I/C with T.S. 197/2018 

 

Present: Sri AbhijitSaikia, A.J.S. 

Monday, the 27th day of January, 2020. 

 

1. NASHIMA KHATUN 

2. MOKSHED ALOM 

3. ARMINA KHATUN 

   ………….   Petitioners 

Versus       

 

  MONOWAR ALI 

 …………   Opposite Party 

 

    This case coming on for final hearing on 18/01/2020 in the presence of –  

Mr. Abdul Baten Sk. , Learned Advocate for the petitioners; and                                        

, Learned Advocate for the opposite party, 

 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

 

1. The instant misc. judicial case arises out of a petition under Order XXXIX, 

Rules 1 and 2 read with Section 151 of the Code of Civil Procedure,1908. The 

aforesaid petitioners had sought a temporary injunction against the opposite 

party. 

 

2. The brief facts leading to the institution of this case asrevealed from the 

petition are that: 

 

3. One Abdul Shohid Sk., the husband of the petitioner No. 1 and the father of 

the petitioner Nos. 2 and 3, owned and possessed land covered by Dag No. 

717(old)/1347(new) of M. Patta No. 255(old)/276(new) under the revenue 

village Jordanga, Part-I within the Mankachar Circle, as described in schedule 

‘B’ of the petition. This plot is a part of the land described in schedule ‘A’ of 

the petition. The Opposite Party (O.P.) is the step son of the petitioner No. 1. 

Abdul Shohid Sk. had solemnized second marriage with the petitioner No. 1 

after the death of his first wife. Out of their wedlock, the petitioner Nos. 2 and 

3 were born. The O.P. is the son of the first wife of Abdul Shohid Sk. Abdul 

Shohid Sk. had expired on 31.10.2015. Prior to his death i.e. on 11.09.2014, 

he had made his last will and testament and bequeathed the schedule B land 

in favor of the petitioners, as by executing registered Will No. 55 dated 

11.09.2014. The petitioner No. 1 was appointed the executor of the Will. The 

petitioners are already in possession of the suit land. After the death of Abdul 

Shohid Sk., the petitioners became the absolute owners and possessors of the 

schedule B land. Their names have already been recorded in the record of 

rights as rightful owners and possessors of the land. They have dwelling 

houses over the suit land and have planted valuable trees in apart thereof. 

Further, they have put some pillars in a part of the suit land in order to 

construct permanent houses. The O.P. has been trying to dispossess the 

petitioners from the schedule B land in order to grab the land of the 

petitioners. He hatched a conspiracy with others and declared that he will 

dispossessthe petitioners at any moment. On 15.11.2018, the O.P. and some 

other unknown persons kept some materials in the Hatsingimari road, situated 

on the western side of the schedule ‘B’ land and declared that they will start 
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permanent construction over the suit land. The O.P. threatened the petitioners 

to vacate the suit land soon or else he will dispossess them by damaging their 

dwelling house standing on the suit land. The O.P. has hatched a conspiracy 

with some persons of the locality in order to grab the schedule ‘B’ land, 

although he has no right, title and interest over the same. The petitioner No. 1 

is a helpless widow while the other petitioners are minors. They have no 

capacity to save their possession. The petitioners are the lawful owners and 

possessors of the schedule B land. Hence, the petitionershave prayed for an 

ad-interim temporary injunction against the O.P. 

 

4. Theopposite partyfailed to enterappearancein the caseeven afterproper 

service of notices upon him. Accordingly, the case was heard ex-parte against 

the opposite party. 

 

5. I have heard the arguments put forward by the learned counsel forthe 

petitioner. I have gone through the Case Record.  

 

6. The petitioners have established a claim of ownership and possession over the 

suit land described in the schedule B of the petition. As per the petitioners, 

their predecessor Abdul Shohid Sk. was the actual owner of the schedule B 

land covered by Dag No. 717(old)/1347(new) of M. Patta No. 

255(old)/276(new) under the revenue village Jordanga, Part-I within the 

Mankachar Circle. During his lifetime, he had enjoyed ownership and 

possession of the scheduled land. Prior to his death, he had executed a 

registered Will and Testament and bequeathed the suit scheduled land upon 

the petitioners. The names of the petitioners have already been recorded in 

the record of rights.Inspite of that, the O.P.has been trying to dispossess 

them from the ‘B’ scheduled land and had also stored materials near the suit 

land, thereby declaring that he will start permanent construction over the suit 

land. As the petitioners are legal heirs of the original owner late Abdul Shohid 

Sk., they have a genuine claim of inheritance of the suit property. Further, 

they have also set up a claim of execution of a Will in their favor. Overall, it 

can be held that the petitioners have through their petition,supporting 

affidavit and documents managed to establish a prima facie case in their 

favor.  
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7. The petitioners have filed the main suit to seek a declaration of their right, 

title and interest over the suit land and for other incidental reliefs. The Section 

52 of the Transfer of Property Act, 1882 mandates that during pendency of 

any suit or proceeding, in which right to immovable property is directly and 

specifically in question, the property cannot be transferred or otherwise dealt 

with by any party so as to affect the rights of any other party except under 

the authority of the court. Therefore, it is apparent that the unlawful 

dispossession of the petitioners from the suit premises will lead to a greater 

harm to the petitioners than the opposite party.Hence, it can be held that the 

balance of convenience is in favor of the petitioner. 

 

8. From the discussion above, it is obvious that the forceful dispossession of the 

petitioners from the suit scheduled premisesand its alienation during the 

pendency of the main suit will lead themto suffer an irreparable loss that 

cannot be compensated in terms of money. Moreover, it has the effect of 

nullifying the final verdict of the court in the main suit. 

 

9. In view of the above discussion, the prayer in thispetition is allowed. A 

temporary injunction is hereby issued against the opposite party. The opposite 

party,his agents, servants and representativesare hereby restrainedfrom 

dispossessingthe petitioners from the suit scheduled land or from alienating 

any portion of the suit scheduled land or from making any illegal construction 

over the suit land,till disposal of the main suit.  

 

10. This petition is disposed off with this order and direction. The Misc. case is 

disposed off accordingly. 

Given under my hand and the seal of this court on this the 27thday of January, 

2020 at Hatsingimari, Dhubri.  

 

ABHIJIT SAIKIA, 

 MUNSIFF, HATSINGIMARI, DHUBRI 

TYPED BY ME:  AbhijitSaikia - Munsiff, Hatsingimari, Dhubri. 
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MISC. (J) 67/2018 

 

 

27.01.2020 

 

 

The Petitioners are represented. 

The Final Order is prepared in separate sheets to be tagged together with 

the Case Record. The same is pronounced in open court in presence of the 

petitioners’ side. In view of the discussions and decisions therein, the 

prayer in the instant petition is allowed. A temporary injunction is hereby 

issued against the opposite party. The opposite party, his agents, servants 

and representatives are hereby restrained from dispossessing the 

petitioners from the suit scheduled land or from alienating any portion of 

the suit scheduled land or from making any illegal construction over the 

suit land, till disposal of the main suit.  

Misc. Case is disposed off accordingly. 




